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28 June 2018 
 
Dear Liam 
 
Keith Brown wrote to Greg Hands on 20 December 2017 to confirm that we had lodged a 
legislative consent memorandum (LCM) in the Scottish Parliament which explained our 
objections to the Trade Bill and that we could not recommend that the Scottish Parliament 
consent to the Bill as introduced.  He also said that we intended to produce amendments in 
consultation with the Welsh Government which, if accepted, would address our concerns.     
 
While we welcomed the powers conferred on Scottish Ministers, the LCM made it clear that 
we could not accept the constraints placed on the use of those powers in the Bill which were 
analogous to those in what was then the European Union (Withdrawal) Bill.  Four of the six 
amendments we published in January were drafted to address the concerns we had with the 
approach taken in the European Union (Withdrawal) Bill which you chose to carry across to 
the Trade Bill. I attach a copy of the amendments published at that time. 
 
You have since written to the Scottish Government acknowledging the links between the EU 
(Withdrawal) Bill and our concerns with the Trade Bill and said that any relevant 
amendments agreed on the former would be taken across into the Trade Bill at the 
appropriate time.   
 
The UK Government has now said that the Trade Bill will return to the House of Commons 
before summer recess.  DIT officials have told Scottish Government officials that, although 
they were unable to confirm a date for report stage, they could confirm that DIT would 
discuss possible amendments with us before the deadline for lodging.   
 
Given the position we have reached with the European Union (Withdrawal) Act and the 
imminent return of the Trade Bill I thought it would be helpful to write to set out our position 
on the latter and in particular our view on the amendments we published in January. 
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Michael Russell made a statement in the Scottish Parliament on 19 June about the 
European Union (Withdrawal) Bill and legislative consent and wrote to David Lidington on 20 
June.  The Scottish Government has been very clear about the serious implications for the 
Sewel Convention (and the future of devolution) of the recent actions of the UK Government.   
We are therefore seeking urgent discussions on how to protect the Convention before we 
would consider bringing forward legislative consent motions on Westminster Bills related to 
EU withdrawal, including the Trade Bill.        
 
I understand that Ken Skates wrote to Greg Hands on 6 June, setting out the Welsh 
Government’s position on the Trade Bill and the amendments we published in January.  This 
letter sets out our position on the Trade Bill in respect of the Scottish Ministers.   
 
In addition to the measures needed to protect the Sewel Convention, the Scottish 
Government also believes the following changes are required:   
 
Amendments 1 and 2 

 

The issue that Amendments 1 and 2 were intended to address (i.e. the need to seek consent 
from devolved Ministers before amending any legislation in devolved areas) has a direct 
read-across to the clauses in the EU (Withdrawal) Act which confer powers on UK Ministers 
in devolved areas, without any form of devolved consent.  The Scottish Government’s 
supplementary LCM on the then EU (Withdrawal) Bill registers the Scottish Government’s 
concerns that no amendments have been made to alter this approach, or to require the 
consent of the Scottish Ministers when UK Ministers make regulations in devolved areas.  
However, given developments on the EU (Withdrawal) Act and statements made by the UK 
Government, we believe that there could be a basis on which powers could operate 
compatibly with the devolution settlement, in order to ensure devolved law is prepared for EU 
withdrawal, subject to the following: 
 

(i) the Scottish Government will hold the UK Government to its promise to seek the 

agreement of the devolved administrations before using its fixing power;  

 

(ii) draft protocols (developed by Scottish Government and Scottish Parliament 

officials) on the scrutiny of regulations made by UK Ministers in devolved areas mean 

that it should be possible to arrange for proper scrutiny in the Scottish Parliament of 

the programme of legislation required to prepare for EU withdrawal, even without a 

formal requirement for consent on the face of the Bill; and 

 

(iii) moves towards the equalisation of powers of the Scottish Ministers and UK 

Ministers means that, where Scottish Ministers and UK Ministers have corresponding 

powers, Scottish Ministers will be able to make subsequent, different provision to that 

made by UK Ministers, thus ensuring that regulations in devolved areas proceed only 

by agreement, except where UK Framework regulations have been made.   

 

If the UK Government gives the same assurances in terms of the Trade Bill as have 
been given on the EU (Withdrawal) Act,  and equalises UK and devolved Ministers’ 
powers in the same way (see Amendment 4 below) then we will not continue to press 
for these amendments in respect of the Scottish Ministers.     
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Amendment 3 
 

There is no equivalent provision in the EU (Withdrawal) Act, and no amendment has been 
made to the existing provision in the Trade Bill, which would allow the renewal of the powers 
relating to grandfathering trade agreements, for further periods of up to five years at a time.  
We therefore ask you to amend the Trade Bill as set out in the attached document to 
require the Secretary of State to consult with Scottish Ministers before deciding 
whether or how to prolong the period during which implementing powers can be 
used.   
 

Amendment 4 

 

The issue in the Trade Bill that Amendment 4 seeks to address has a direct read-across to 
clause 11/15 and Schedules 2 and 3 of the EU (Withdrawal) Act, which give Scottish 
Ministers powers to make fixes to retained EU law.  As the EU (Withdrawal) Act now stands, 
Scottish Ministers will have the power to amend direct retained EU legislation in areas that 
are otherwise devolved, though not where clause 11/15 UK Framework regulations have 
been made by the UK Government.  In such cases, the Scottish Ministers and Scottish 
Parliament would not have the power to modify retained EU law, so far as the modification 
was of a description specified in the regulations.  The UK Government has identified 24 
areas which are likely to be subject to clause 11/15 regulations, but other areas may be 
affected.   
 

At present, it is envisaged that the powers in the Trade Bill in relation to the grandfathering of 
existing free trade agreements with third countries would only have to be used in a limited 
number of cases that could not be dealt with under the EU (Withdrawal) Act.  However, given 
the uncertainty around the timing of transition and the ease with which existing agreements 
will in fact be rolled over, this restriction on devolved powers could have a significant impact, 
not least because many of the 24 areas likely to be subject to clause 11/15 regulations are 
highly relevant in terms of trade deals.    
  

If left unamended, or only amended along similar lines to the equivalent amendments made 
to the EU (Withdrawal) Act, this provision in the Trade Bill would in effect allow the UK 
Government to change the law in devolved areas to allow for the implementation of these 
agreements, which might not necessarily remain exactly as they are at present.  We 
understand that some countries have signalled that they will be looking for changes before 
agreeing to roll over the bulk of existing agreements.  This could affect a potentially wide 
range of subjects covered by the 24 categories mentioned above including, for example, 
public procurement, environmental quality, animal health and welfare.  
 

This amendment in particular goes to the core of our position on the EU (Withdrawal) Act 
and the threat that leaving the current situation unamended poses to the machinery of 
devolution.  We therefore ask you to amend the Trade Bill in respect of the Scottish 
Ministers as set out in Amendment 4 in the attached document.  
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Amendment 5 

 

The issue in the Trade Bill that Amendment 5 seeks to address has a direct read-across to 
Schedule 2 of the EU (Withdrawal) Act.  The UK Government have made amendments to 
the EU (Withdrawal) Act  to replace a similar requirement to seek the consent of the UK 
Ministers before making regulations to be commenced before exit day with a requirement to 
consult.  It has done the same in relation to the making of regulations about quota 
arrangements, or which are incompatible with any such quota arrangements (i.e. in relation 
to the same circumstances specified in the Trade Bill).  
 

If the equivalent amendments (made to the EU(Withdrawal) Act) are made to the Trade 
Bill we will not continue to press for this amendment in respect of the Scottish 
Ministers.     
 
Amendment 6 
 
The Trade Remedies Authority (TRA) will undertake trade remedies investigations across 
the UK, which will inevitably touch on devolved areas or areas of significance to Scotland.  
Its decisions could have a substantial impact on businesses and consumers in Scotland, yet 
neither the Trade Bill nor Taxation (Cross-border Trade) Bill provides a role for the devolved 
administrations.  The TRA will have an important (and early established) role in the 
development of a UK trade policy.  As I have said in previous correspondence, the 
composition and early operation of the TRA will provide an important indication of how far 
you intend to deliver on your commitment to develop a trade policy which reflects the 
interests of all parts of the UK.  We believe that our amendment will help to ensure that the 
TRA reflects and represents the interests of all producers and consumers throughout the UK.     
 
We therefore continue to press for this amendment to the Bill, which would require UK 
Ministers to secure the consent of the Scottish Ministers to one non-executive 
member of the TRA.     
 
Access to trade related data 
 
I would welcome your assurance that the provisions included in the Trade Bill for access to 
HMRC trade related data will also apply to the Scottish Government and that we would have 
ready access to HMRC’s data sources on trade both historically and in future.   
 
Future trade policy  
 
The Trade Bill is intended to put in place some of the measures which will be necessary to 
provide continuity in the UK’s trade and investment arrangements.  It does not address the 
many issues that we will need to discuss and resolve in terms of the future trade policy of the 
UK.  Since the Bill was introduced, we have received commitments from you and other DIT 
Ministers about your intentions to engage in more detailed discussion with the Scottish 
Government about our involvement in the development of future trade agreements and their 
implementation.  In return we have made it clear that we are willing to work constructively 
with you in this, but that we would expect to see far greater involvement and influence to 
ensure that your stated aim of delivering trade arrangements which reflect the interests of all 
parts of the UK is realised.   
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Scottish Government officials have presented DIT officials with an outline of our proposals 
for improvements in this area and have offered detailed discussion.  This offer has not been 
taken up and it seems that your officials feel unable to do so.  The clear need for far greater 
involvement of the devolved administrations in the development of trade policy is not just 
about the development of future arrangements once we have left the EU.   
 
In written evidence to the Scottish Parliament’s Finance and Constitution Committee on 23 
February Professor Aileen McHarg of Strathclyde University discussed the lack of scrutiny 
arrangements included in the Trade Bill, saying “This level of scrutiny assumes that the 
powers will be used to make minor and technical changes only.  However, there is the 
potential at least for them to be used to make more substantial changes.  There is no 
equivalent of the amendments that have been made to the EUWB for recommending a 
stronger degree of parliamentary scrutiny, or for ministers to explain and justify their use of 
the regulation-making powers.” 
 
Given the scope of the work that you are engaged in across the trade landscape and the 
importance of this work to Scotland and the Scottish economy, we need to be involved now 
in all aspects, including trade agreement continuity and the third country discussions you are 
having, to ensure that the interests of Scotland are properly identified and taken into 
account.      
 
I look forward to your early response to these issues and to discussions between our officials 
in advance of the next Parliamentary stage of the Trade Bill.     
 

 

 
 
        DEREK MACKAY 
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TRADE BILL AMENDMENTS PUBLISHED IN JANUARY 2018 

1 Clause 1, page 1, line 15 at end insert― 

 

 “( ) No regulations may be made under subsection (1) by a Minister of the 
Crown, so far as they contain provision which would be within the 
devolved competence of the Scottish Ministers (within the meaning 
given in paragraph 7 of Schedule 1), unless the Scottish Ministers 
consent. 

 ( ) No regulations may be made under subsection (1) by a Minister of the 
Crown, so far as they contain provision which would be within the 
devolved competence of the Welsh Ministers (within the meaning given 
in paragraph 8 of Schedule 1), unless the Welsh Ministers consent.” 

 

2. Clause 2, page 2, line 40 at end insert― 

 

 “( ) No regulations may be made under subsection (1) by a Minister of the 
Crown, so far as they contain provision which would be within the 
devolved competence of the Scottish Ministers (within the meaning 
given in paragraph 7 of Schedule 1), unless the Scottish Ministers 
consent. 

 ( ) No regulations may be made under subsection (1) by a Minister of the 
Crown, so far as they contain provision which would be within the 
devolved competence of the Welsh Ministers (within the meaning given 
in paragraph 8 of Schedule 1), unless the Welsh Ministers consent.” 

 

 3.  Clause 2, page 3, line 3 at end insert— 

 

 “(10) No regulations may be made under subsection (8)(b) unless the 
Secretary of State has consulted with the Scottish Ministers and the 
Welsh Ministers.” 

 

4. Schedule 1, page 7, line 24 at end insert― 

 

 “(4) This paragraph does not apply to regulations made under section 1(1) or 
2(1) by the Scottish Ministers or the Welsh Ministers.” 

 

5. Schedule 1, page 8, line 5, at end insert— 

 “(4) This paragraph does not apply to regulations made under section 1(1) or 
2(1) by the Scottish Ministers or the Welsh Ministers. 

Requirement for consultation in certain circumstances 

 
[ ]   (1)  No regulations may be made by the Scottish Ministers or the Welsh 
    Ministers acting alone under section 1(1) or 2(1) so far as the 
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    regulations are to come into force before exit day unless the 
    regulations are, to that extent, made after consulting with a Minister 
    of the Crown. 
 
   (2) No regulations may be made by the Scottish Ministers or the Welsh 
    Ministers acting alone under section 2(1) so far as the regulations 
    make provision about any quota arrangements or are incompatible 
    with any such arrangements unless the regulations are, to that extent, 
    made after consulting with a Minister of the Crown. 
 
   (3)  In sub-paragraph (2) “quota arrangements” has the same meaning as 
    in paragraph 3.” 

 

6. Schedule 4, page 14, line 34, at end insert— 

 “(aa) a non-executive member appointed by the Secretary of State with 
the consent of the Scottish Ministers, 

 (ab) a non-executive member appointed by the Secretary of State with 
the consent of the Welsh Ministers,” 
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